
IN THE COURT OF THE SESSIONS JUDGE : SONITPUR           

AT TEZPUR 
 

PRESENT : Sri A. Borthakur 
Sessions Judge  

                           Sonitpur, Tezpur 
 

CRIMINAL REVISION NO. 80 (S-4) OF 2012 
 
( Revision against the order, dated 02-11-2012, passed by learned Chief 
Judicial Magistrate, Sonitpur, Tezpur in connection with Misc. Case No. 
100 of 2008, u/s 125 CrPC) 

 
Sri Monoranjan Sarkar 
Son of Narendra Sarkar 
Resident of Bajrajhar ( Kalibari) 
PO – Rowta Chariali 
PS - Rowta 
Dist – Udalguri, Assam                 ….     Petitioner 
 

 
    VERSUS 

 
  Smt. Chandana Sarkar 

Wife of Sri Monoranjan Sarkar 
Resident of Alishinga ( Bhotpara) 
PS - Dhekiajuli 
Dist – Sonitpur, Assam                  …         Opp. Party 

 
 

ADVOCATES WHO APPEARED IN THIS CASE 
 
 

For the petitioner      :  Sri S. R. Roy 
      Advocate  
 

For the Opp. party   :    Mr. P.C. Sarma 
      Advocate 

    
  
 

Date of Argument  : 21-05-2014  
 
 
Date of Judgment  :      03-06-2014 
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J  U  D  G  M  E  N  T 
 

   By this criminal revision, filed under Section 397/399 of the 

Code of Criminal Procedure ( for short „CrPC‟), the Opp. Party-petitioner, 

herein, has challenged the judgment and order, dated 02-11-2012, passed by 

the learned Chief Judicial Magistrate, Sonitpur, Tezpur,  in Misc. Case No. 

100/08, filed by the petitioner-Opp. Party, herein, granting maintenance 

allowance u/s 125 of the CrPC.   

 

REVISION PETITIONER‟S CASE :  

 

2.  The Opp. Party -petitioner‟s case, may, in brief, be stated as   

follows : 

 

   The petitioner-Opp. Party Smt. Chandana Sarkar instituted a 

proceeding u/s 125 of the CrPC, being Misc. case No. 100/08, against the Opp. 

Party-petitioner, herein, claiming maintenance allowance of Rs.2,000/-, per 

month, for her. The Opp. Party-petitioner contested the proceeding by filing 

a written objection, denying all the allegations made against him. In the 

written objection, the Opp. Party-petitioner stated that at no point of time, 

he neglected and refused to maintain her and further stated that she has 

been living separately from him voluntarily without any just and reasonable 

excuse. The Opp. Party-petitioner, herein, admitted the factum of marriage 

solemnized in accordance with Hindu rites and customs and that after 

marriage, they started their conjugal life at Rowta in his house. The Opp. 

Party-petitioner denied that he earns approximately Rs.20,000/, per month, 

and that he owns a medicine shop and landed property. However, the learned 

trial Court without making a proper enquiry to those material facts, passed 

the impugned judgment and order, dated 02-11-2012, in the aforementioned 

case, directing the Opp. Party- petitioner to pay Rs.1,500/- only, per month, 

to the petitioner-Opp. Party, herein, as maintenance allowance from the date 

of order. Hence, it is prayed to set aside / modify the impugned order and to 

remand back the case to the learned trial Court for de novo trial.   

 

3.   The record of Misc. Case No. 100/2008, as called for, is placed 

before the Court.  

 

4.   Heard Mr. S. K. Roy, learned counsel for the Opp. Party- 

petitioner and Mr. P.C. Sarma, the learned counsel appearing on behalf of the 
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petitioner- Opp. Party. Perused the instant case record and the connected 

case record.   

 

POINT TO BE DECIDED :  

 

5.  Whether the impugned order, dated 02-11-2012, passed by the 

learned Chief Judicial Magistrate, Sonitpur, Tezpur in Misc. Case 

No.100/2008, is liable to be set aside on the grounds mentioned in the 

revision petition ? 

   

THE DECISION AND THE REASONS THEREFOR 

LEGAL POSITION : 

 

6.   It may be mentioned that Section 125 CrPC provides that if any 

person having sufficient means neglects or refuses to maintain his wife, who 

is unable to maintain herself, or his legitimate or illegitimate minor child, or 

a disabled child, who has become major, not being a married daughter, 

unable to maintain itself, or his father or mother, unable to maintain himself 

or herself, a Magistrate of the 1st Class, may order such person to pay at such 

monthly rate of maintenance allowance, as he thinks fit, commensurate with 

their standard of living. The quantum of maintenance has to be fixed, after 

taking into consideration of all the circumstances that emerge from the 

evidence, on record, including the necessaries of life, according to the status 

in life of the applicant and the means of the Opposite Party to pay.  

 

ANALYSIS OF THE IMPUGNED JUDGMENT :  

 

7.  On perusal of the impugned judgment and order, it appears that 

the learned trial Court basically dwelt on three points, firstly, whether the 

Opp. Party – petitioner, herein, has sufficient means and has neglected or 

refused to maintain his wife –the petitioner –Opp Party, herein, who is unable 

to maintain herself and secondly, whether the petitioner-Opp. Party, herein, 

has left the house of the Opp. Party-petitioner, herein, without any 

reasonable cause and further, thirdly, whether the petitioner-Opp. Party is 

entitled to maintenance from the Opp. Party-petitioner, herein. In course of 

discussion on evidence of PW-1, the petitioner-Opp. Party and her witness 

PW-2 Sri Rakhal Pandit, the learned trial court found that PW-1 in her 

evidence stated that the Opp. Party has a medicine shop at Rowta Centre 

besides possessing cultivable land. It further appears that she (PW-1) stated 
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that the name of the pharmacy of the Opp. Party-petitioner is “Shyam 

Pharmacy”. PW-2 also stated that the Opp. Party- petitioner, herein, owns a 

medicine shop and 30 (thirty) bighas of land. However, the learned trial Court 

found that the petitioner-Opp. Party, herein, has not produced any 

documentary evidence in support of the claim of ownership of the said 

pharmacy in favour of the Opp. Party- petitioner, herein. The learned trial 

Court has further found that the petitioner –Opp. Party, herein, has also not 

produced any documentary evidence in support of her claim that the Opp. 

Party-petitioner has landed property in his name. Hence, the learned trial 

Court has come to the conclusion that the claim of income of the Opp. Party-

petitioner to the tune of Rs.20,000/- , per month, cannot be accepted, but he 

being an able-bodied person, he has the capacity to earn. The Opp. Party- 

petitioner denied having landed property and any pharmacy and that he has 

any income source. However, the Opp. Party-petitioner herein further stated 

that he has other family members to look after them which clearly indicates 

that he has income source which he has suppressed in the proceeding. Hence, 

the learned trial Court held that the Opp. Party petitioner, herein, has 

sufficient means and has neglected or refused to maintain his wife the 

petitioner-Opp. Party herein, who is unable to maintain herself. The learned 

trial Court while determining the quantum of maintenance awarded had 

taken into consideration the status of both the parties, and in its considered 

opinion found it just and proper to grant a monthly maintenance of 

Rs.1,500/- only, to the petitioner, instead Rs.2,000/-, per month, as claimed 

by the petitioner- Opp. Party, herein, in the petition filed u/s 125 CrPC. 

Accordingly, the learned trial Court directed the Opp. Party-petitioner, 

herein, to pay a sum of Rs.1,500/-( rupees one thousand five hundred) only, 

per month, to the petitioner-Opp. Party from the date of the order, that is, 

02-11-2012.  

 

8.  From the impugned judgment and order, it transpires that the 

learned trial Court, has cautiously noted that the Opp. Party-petitioner has 

neither elicited any material fact contrary to the evidence of the PWs 1 and 2 

by way of cross-examination nor adduced any evidence in support of his plea 

of denial of income. What it further transpires is that the Opp. Party-

petitioner has neglected or refused to pay maintenance to the petitioner-

Opp. Party, herein, as she has been living apart to him in the proved facts and 

circumstances of recurrence of ill-treatment, at her matrimonial home, 

meted out towards her by her husband, the Opp. Pary-petitioner, herein. The 

marriage between the petitioner –Opp. Party, herein, and the Opp. Party-the 
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petitioner, herein,  and living apart of the petitioner-Opp. Party from the 

Opp. Party-petitioner are not in dispute in the proceeding u/s 125 CrPC. 

Hence, keeping in consideration from the point of view of the object of a 

maintenance proceeding, which is to prevent vagrancy and destitution of a 

helpless person and the quantum of maintenance allowance, aforementioned, 

being determined taking into consideration of the relevant aspects required 

to be considered in law, this revisional Court is of the considered opinion that 

the learned trial Court has passed the impugned order awarding maintenance 

in favour of the petitioner-Opp Party, herein, in conformity with the law.   

 

9.  For the reasons, set forth above, the revision stands dismissed 

with direction to the Opp. Party-petitioner to pay the entire maintenance 

allowance from the date of the judgment and order, dated 02-11-2012, passed 

by the learned Trial Court in Misc. case No. 100/2008.  

 

10.   Send a copy of this judgment and order to the learned trial 

Court immediately along with the LCR.  

 

  Given under my Hand and Seal of this Court on this the 3rd day 

of June, 2014. 

 
                  ( A. BORTHAKUR ) 

                                                       SESSIONS JUDGE  

          SONITPUR : TEZPUR 

  Dictated and corrected by me 

 

(A. BORTHAKUR) 

SESSIONS JUDGE, 

SONITPUR :: TEZPUR 

 

Typed by me,  

on dictation : 

 
(J.K. Muru, Steno )      

 

*****  


